SOUTH CAROLINA DUTIES
AND RESPONSIBILITIES

OF AN EXECUTOR

“When you sit down to create your comprehensive estate
plan you will likely start with your Last Will and Testament.
For most people, their Will serves as the foundation upon
which they build their estate plan.”
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Creating your Last Will and Testament will require you to make a number of

difficult decisions. Although many of those decisions will relate to the disposition
of your estate assets upon your death, one of the most important decisions you
will make is not directly related to your assets at all, yet can dramatically impact

those assets for better or for worse.

That decision is who to appoint as the Executor in your Will. Frequently, the
appointment of an Executor is done without giving the matter much thought.
People often simply fill in the same of a spouse, parent, or adult child without
even considering whether the appointee is the best person for the job. What you

may not realize is that your choice of Executor can have a dramatic impact on

the probate of your estate. A better understanding of the duties and




responsibilities of an Executor may help you realize the importance of giving

significant thought to who you appoint to the position.

YOUR LAST WILL AND TESTAMENT — THE BASICS

A Last Will and Testament is usually the starting point for a thorough estate plan.

Your Will allows you to make
general or specific gifts of
estate assets to beneficiaries
upon your death. Your Will also
provides you with the only
opportunity you have to

nominate a guardian for minor

children in the event one is
needed. Although your Will can
be used to dispose of all estate

assets at the time of death

there are a variety of reasons
why people generally choose to
incorporate additional estate
planning tools and strategies to
their estate plan. Whether your
Will is your entire estate plan or
just the cornerstone of your
plan, you will need to appoint
an Executor when you create

your Will.




THE PROBATE PROCESS — AN OVERVIEW

When you die, your estate will need to go through the legal process known as
probate. Probate is intended to provide a structured process by which assets of a
decedent can be identified, valued, and eventually passed down to legal heirs or
beneficiaries. Probate also ensures that Uncle Sam will be paid any personal or

estate taxes due prior to assets being transferred out of the decedent’s name.

In South Carolina the probate
process is required by law to

remain open at least eight

months from the date the
notice of probate is published.
Even a simple probate,
however, will likely take a year

or longer.

An estate with complex and/or valuable assets can take years to probate. It is for

this reason that people typically include probate avoidance strategies in their

estate plan.




EXECUTOR OR PERSONAL REPRESENTATIVE?

The terms “Executor’ and “Personal Representative” are often used

interchangeably. Essentially they serve the same function. The difference is how

they are appointed. An Executor is appointed in a Last Will and Testament

whereas a Personal

Representative is
appointed by the court
when a decedent died

intestate, or without

leaving behind a Will. In

that case, any
competent adult can

petition the court to be

the Personal
Representative of an
estate. If no one
petitions the court, the
court will appoint someone on its own motion to be the Personal Representative.
Is essence, however, an Executor and a Personal Representative perform the
same functions and, therefore, the term “Personal Representative” is often used

to refer to an Executor as well.




THE DUTIES AND RESPONSIBILITIES OF AN EXECUTOR

The Executor of an estate plays an integral role in the probate process. Although

most Executors retain the assistance of an experienced estate planning attorney

to assist, the Executor is ultimately responsible for overseeing the entire probate

process. Among the many duties and responsibilities of an Executor are:

Identifying, locating, and securing estate assets. Immediately after the
death of the decedent, the Executor must identify all assets in which the
decedent had an ownership interest. The assets must then be located and

secured until further notice from the probate court.

Opening probate. The Executor must prepare the legal documents
necessary to open the probate of the estate and file those documents,
along with the original Last Will and Testament, with the appropriate court
in order to get the probate process underway.

Notifying creditors of the estate. All known creditors of the estate are
usually notified personally by the Executor. Unknown creditors must be

notified by publishing notice of the probate in local newspapers.

Valuing estate assets. The Executor must obtain a date of death value for
all estate assets. This often requires the assistance of professional

appraisers, real estate agents, and/or certified public accountants.

Reviewing creditor claims. Potential creditors have a limited amount of
time within which to file a claims against the estate. The Executor must

review each claim and approve or deny the claim. Approved claims are

then paid out of estate assets. A creditor may choose to appeal a denial to

the court.




Managing estate assets. The Executor must manage all estate assets

throughout the probate process. This may include things such as ensuring

that upkeep and repairs are completed on real property and that personal

property is safely stored.

Selling estate assets. Sometimes, an estate lacks the liquidity necessary
to satisfy creditor claims, requiring the sale of estate assets. Estate assets
may also need to be sold in order to provide an even distribution of assets
to beneficiaries. When it is necessary to sell assets, the Executor must

oversee the sale.




e Litigating claims against the estate. If the Will is contested, a creditor
appeals a denial of a claim, or the estate faces in other type of litigation, the
Executor must defend the estate throughout the litigation.

Preparing and paying taxes. The Executor must prepare, file, and pay (if
due) all state and federal taxes owed by the estate before probate can be
closed out.

Transferring assets to beneficiaries. Finally, the Executor is responsible
for effectuating the transfer of all remaining estate assets to the intended

beneficiaries.

As you should now be aware, the duties and responsibilities of an Executor are
numerous and varied. The right Executor can move your estate through probate
in an efficient manner, saving both time and money. The wrong Executor, on the

other hand, can end up costing your beneficiaries a significant amount of time as

well as diminishing the value of your estate by incurring unnecessary expenses

during the probate process. Before you choose your Executor, discuss your
options with your South Carolina estate planning attorney to ensure that you

choose the right person for the job.
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New York Times, Choosing the Right Executor for Your Estate

NOLO, What Does an Executor Do?
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About Kuhn & Kuhn Law Firm

Our firm is dedicated to providing you with quality estate planning and family law resources, so
you can become familiar with all of the existing options. When you visit or call our office, we want
you to feel comfortable discussing such an important issue concerning both you and your family.
We want to arm you with the information you need to make an informed decision about your
family’s future.

If you have a well-drafted estate plan in place, you'll ensure that your estate passes to whom you
want, when you want, and is carried out in the manner you’ve chosen. You can rest assured that
your family will not have to endure the public process and costly matter of probate. The
government will not be able to take what you’ve spent a lifetime building. But you need to be
aware of the many options that exist in estate planning—and you must choose your attorney
wisely.

If you or someone you love is contemplating a separation or divorce, you can count on our help in
reaching a cost-effective and fair resolution. Our team of legal professionals is experienced in all
aspects of South Carolina divorce law. Whether your divorce is contested or uncontested, involves
a prenuptial agreement, needs child custody or child support terms to be negotiated, or involves
more complex issues, a family law attorney at our firm can inform you of your legal options,
provide helpful guidance, and protect your rights.
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